STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

BEATRI CE COFMAN, survi vi ng

spouse of JULES COFMAN, deceased,
Petiti oner,

CASE NO. 93-1507

VS.

DEPARTMENT OF MANAGEMENT SERVI CES,
DI VI SI ON OF RETI REMENT,

Respondent .

N e N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing O ficer, Claude B. Arrington, held a formal hearing in the
above-styl ed case on Cctober 8, 1993, in Wst Pal m Beach, Florida.

APPEARANCES

For Petitioner: Stuart B. Klein, Esquire
Attorney at Law
1551 Forum Pl ace, Suite 400B
West Pal m Beach, Florida 33401

For Respondent: Stanley M Danek, Esquire
Di vi sion Attorney
Di vi sion of Retirenent
Cedars Executive Center
2639 North Monroe Street, Building C
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUES
The retirenent benefits to which Petitioner is entitled.
PRELI M NARY STATEMENT

Jul es Cof man was a nenber of the Florida Retirement System as an enpl oyee
of the City of Margate, Florida. M. Cofman retired effective March 1, 1990.
In February 1990 M. Cof man selected a retirenment benefit pay-out option
referred to as Option One. Retirenment benefits were received and cashed by M.
Cofman until his death on Septenmber 23, 1990. On Cctober 2, 1990, Respondent
advised Ms. Cofrman by letter that M. Cofrman had retired under Option 1, which
provi des the maxi mum nonthly benefit for the lifetime of the nmenber only and
that there would be, therefore, no separate benefits payable to her as the
surviving spouse. Thereafter, Ms. Cofman requested that she be permtted to
change the option under which M. Cofrman retired, and provided the reasons that



she thought justified her request. Ms. Cofman's request to change the
retirement option was denied by the Respondent. Ms. Cofnman tinmely requested a
formal hearing to challenge that denial, and this proceeding foll owed.

At the formal hearing, Ms. Cofman and her brother, Jack Gold, testified.
The parties presented twenty-six joint exhibits, each of which was accepted into
evi dence. Respondent presented no witnesses at the formal hearing, but did
i ntroduce as its exhibits the depositions of Stanley Colvin and Sharon Canpbel .
M. Colvin is an enpl oyee of the Respondent. M. Canpbell was, at the tines
pertinent hereto, the payroll and benefits supervisor for the Gty of Mrgate,
Florida. Both depositions were accepted into evidence w thout objection.

No transcript of the proceedings has been filed. At the request of the
parties, the tine for filing post-hearing subm ssions was set for nore than ten
days follow ng the conclusion of the hearing. Consequently, the parties waived
the requirenent that a reconmended order be rendered within thirty days
foll owi ng the conclusion of the hearing. Rule 60Q 2.031, Florida Adm nistrative
Code. Rulings on the parties' proposed findings of fact may be found in the
Appendi x to this Reconmended Order.

FI NDI NGS OF FACT

1. Jules Cof man was born Septenber 20, 1911, and di ed Septenber 23, 1990.
M. Cofman was happily married to Petitioner, Beatrice Cofrman, for 55 years, and
they had two chil dren.

2. Prior to his death, M. Cof man was enployed by the City of Margate,
Florida, as an inspector and becane entitled to retirenent benefits fromthe
Florida Retirement System M. Cofrman retired effective March 1, 1990, with
10. 14 years of credible service in the Florida Retirement System

3. On June 20, 1989, M. Cofrman was di agnosed as havi ng cancer of the
bl adder. On June 30, 1989, M. Cofman underwent surgery, but the cancer
continued to spread followi ng the surgery. After his surgery in June 1990, M.
Cof man was in constant pain and was on mnedi cation, including narcotic
anal gesics. Following his surgery, M. Cofnman was treated at Bet hesda Menori al
Hospital between July 20, 1989, and Septenber 14, 1990, on seven occasions as an
i npatient and on twel ve occasions as an outpatient. Between January 11, 1990,
and July 23, 1990, M. Cofman was treated at Boca Medical Center on 16 separate
occasions. The record does not reflect the nature of his treatnents at Boca
Medi cal Center or whether M. Cofnman was treated as an inpatient or as an
outpatient. No nmedical records were introduced into evidence. A letter from
Dr. Mark Ziffer, the urol ogist who treated M. Cof man, was admitted into
evidence as a joint exhibit, but there was no testinony fromany of M. Cofman's
treating physicians. There was no conpetent nedical evidence introduced in this
proceedi ng upon which it can be concluded that M. Cof man was i nconpetent when
he selected his retirement option or when he cashed his retirenent checks.

4. On July 21, 1989, the Respondent nailed to M. Cofrman an estimate that
provided himw th an expl anation of his options under the Florida Retirenent
System and provided himwith an estimate of the benefits under each option.

5. On February 16, 1990, M. Cof man executed a Florida Retirement System
formstyled "Application for Service Retirement” (FormFR-11). This form
provides the retiree with information pertaining to the four options by which
his retirenent benefits can be paid. On the reverse side of the formis an



expl anati on of each option. By this form M. Cofman sel ected retirenent
benefit Option 1, which is described as being a "nenber benefit only." The
expl anation of Option 1 on the reverse side of FR-11 is as foll ows:

Option 1: A nonthly benefit payable to you
for your lifetime. Upon your death, the

mont hly benefit will cease and your
beneficiary will receive only a refund of any
contributions you paid which are in excess of
t he amount you received in benefits. This
option does not provide a continuing benefit
to a beneficiary. If you wish to provide a
beneficiary with a continuing nonthly benefit
after your death, you should consider

sel ecting one of the other three options.

The option 1 benefit is the maxi num form of
lifetime paynent and all other optiona
paynments are derived by applying actuari al
equi val ency factors to the option 1 benefit.

6. The FR-11 also contained the followi ng statenment in capital letters:
ONCE YOU RETIRE, YOU CANNOT ADD ADDI TI ONAL SERVI CE NOR CHANGE OPTI ONS.
RETI REMENT BECOMES FI NAL WHEN THE FI RST BENEFI T CHECK | S CASHED OR DEPCSI TED!

7. Between the date of his retirement and the date of his death, M.
Cof man recei ved seven retirenment benefit checks fromthe Florida Retirenent
System and cashed those benefit checks.

8. The Respondent was notified of the death of M. Cofrman by a tel ephone
call fromMs. Cof man on Septenber 24, 1990. On Cctober 2, 1990, the Respondent

notified Ms. Cofman by letter that M. Cofman had ". . . elected to retire
under Option 1 of the Florida Retirenent System which provides the nmaxi mum
mont hly benefit for the lifetime of the nmenber only." This was the first tinme

that Ms. Cofman was aware that M. Cofman had selected a retirement option that
woul d not provide her benefits after his death.

9. By letter to Respondent dated Decenber 7, 1992, Ms. Cofnan stated, in
pertinent part, as follows:

My husband, Jul es Cof man (Social Security
No. 028-01-6868) has worked as Lot | nspector
at the Public Wirks Departnment of Margate,
Florida for 13 years.

In June of 1989 he was diagnosed with
bl adder cancer. Because of surgery,
chenot herapy and radi ati on he found it
necessary to retire.

He received notice that he would receive
his retirenent check the end of April, 1990.
In conversations | have had with himin
regard to his retirenent, he said "of course
| would be his beneficiary”. He did not
di scuss the Options with anyone.

He received about four checks before he
passed away on Septenber 23, 1990.

I was shocked to | earn that because of his
state of mind, he had inadvertently put down



Option One instead of Option Two.

He had been unable to accept the fact that
he was so sick and could not discuss his
possi bl e death even with ne.

He never made any arrangenents for ny
financial security. He had no insurance and
no savings. W always planned on his
retirement to augment our Social Security.

| cannot believe that he would know ngly do
this to ne. W had been happily married for
55 years.

If he had been in a rational state of mnd
knowi ng that he had | ess than a year to live,
he woul d have certainly chosen OPTI ON TWD.

| would greatly appreciate it if you would
review his case and determ ne whether it
woul d be possible for me to receive his
Retirenment Benefit.

Thank you for your consideration.

10. By letter dated January 28, 1993, the Respondent denied Petitioner's
request to change the option selected by M. Cofrman. The letter asserted the
position that the sel ection cannot be changed since the retirenent checks were
cashed and cited the follow ng portion of Rule 60S-4.002(4)(b), Florida
Adm ni strative Code:

After a retirement benefit paynment has been
cashed or deposited:
* * *

(b) The selection of an option may not be

changed

11. Ms. Cofman does not believe that her husband nade a rational choice
in selecting retirement Option 1. Ms. Cofrman believes that her husband woul d
not accept the fact that he had cancer and that he was in a state of denial to

the extent he refused to discuss his illness. The testinony of Ms. Cof man and
that of M. Cold established that M. Cofman's personality changed after he
became ill. Prior to his illness, M. Cofman was a warm extroverted person
After his illness, he becane w thdrawn, nmpbody, depressed, and lifeless. The

testinmony of Ms. Cofman and the testinmony of M. Gold do not, however,
establish that M. Cofman was inconpetent at the tine that he selected his
retirement option or at the times he cashed his retirenent checks.

12. Ms. Cofman attenpted to talk to her husband about his condition and
about famly financial matters, but he would not talk to her. Wen M. Cof man
executed his retirenment option, the formdid not require the consent or
signature of the spouse. Since M. Cofman's death, the form has been changed to
require that the spouse sign if the retiree selects Option 1. Ms. Cof man
testified that had she been informed as to M. Cofnman's retirenment options, she
woul d have insisted that he select Option 2.

13. M. Cofman executed FR-11 on February 16, 1990. The form appears to
have been conpleted in type on February 15, 1990. The evidence in this matter
does not establish that M. Cof man was i nconpetent to execute the FR- 11 on
February 15 or 16, 1990, or that there was any irregularity in the execution of
this formor inits delivery to the personnel office of the Gty of Margate



14. Between March 1, 1990, and the date of his death, M. Cof nan received
and cashed seven retirement benefit checks. Ms. Cofman testified that she
woul d not have permtted those checks to have been cashed had she been i nforned
as to M. Cofman's retirenent options.

CONCLUSI ONS OF LAW

15. The Division of Admi nistrative Hearings has jurisdiction of the
parties to and the subject matter of this proceeding. Section 120.57(1),
Fl orida Statutes.

16. Petitioner has the burden of proving by a preponderance of the
evidence that she is entitled to the relief she seeks. Rule 28-6.08(3), Florida
Admi ni strative Code. See also, Florida Departnment of Transportation v. J.WC.,
Co., 396 So.2d 778 (Fla. 1st DCA 1981).

17. Chapter 121, Florida Statutes (1989), also known as the Florida
Retirement System Act, established the Florida Retirement System Pursuant to
the provisions of Section 121.091(6), Florida Statutes, there are four paynent
options avail abl e under the Florida Retirenment Systemthat are pertinent to this
proceedi ng. Included anong those options is the one selected by M. Cof man
Section 121.031(1), Florida Statutes, grants the Division of Retirenent
authority to pronmulgate rules for the effective and efficient operation of the
retirement system

18. Pursuant to its legislative grant of authority, the Respondent
promul gated Rul e 60S-4.002(4)(b), Florida Administrative Code, which is
correctly quoted by Respondent's letter of January 28, 1993, and which clearly
provides that the selection of a retirenent option cannot be changed once the
retirement benefit check has been cashed or deposited. Conpare, Arnow V.
WIliams, 343 So.2d 1309 (Fla. 1st DCA 1977). No challenge has been raised to
the validity of this rule by Petitioner. Respondent's Rule 60S-4.002(4)(b),
Florida Adm nistrative Code, is presuned valid and dictates the resolution of
thi s proceedi ng.

19. Wile the evidence in this proceeding established that M. Cof nan nmade
a decision that was not in the best interest of his wife, the evidence does not
establish that he was irrational, inconpetent, or otherw se incapabl e of
selecting his retirement option. It is concluded that Petitioner has failed to
meet her burden of proof in this proceeding and that her request to change her
husband' s retirement option nust be deni ed.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is

RECOMVENDED t hat t he Respondent enter a final order which denies
Petitioner's request to change the retirenent option selected by Jul es Cof man.



DONE AND ENTERED this 29th day of Decenber 1993, in Tall ahassee, Leon
County, Florida.

CLAUDE B. ARRI NGTON

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 29th day of Decenber, 1993.

APPENDI X TO RECOVWENDED ORDER, CASE NO 93-1507

The followi ng rulings are made on the proposed findings of fact submtted
by Petitioner.

1. The proposed findings of fact in paragraphs 1, 2, and 3 are adopted in
material part by the Recommended Order

2. The proposed findings of fact in paragraphs 4, 5, and 6 are adopted in
part by the Recommended Order. The argunent contained in those paragraphs are
rejected as findings of fact as being argunent and as being, in part, contrary
to the findings nade and the concl usi ons reached.

3. The proposed findings of fact in paragraph 7 are rejected as being
contrary to the greater weight of the evidence and to the findings nade.

4. The proposed findings of fact in paragraph 8 are subordinate to the
findi ngs nade.

5. The proposed findings of fact in paragraph 9 are rejected as being
unsubstanti ated by the evidence or as being argunment that is contrary to the
findings made or to the conclusions reached.

The followi ng rulings are made on the proposed findings of fact submtted
by Respondent.

1. The proposed findings of fact in paragraphs 1, 2, 3, 4, 5, 7, 12, and
13 are adopted in material part by the Recormmended O der

2. The proposed findings of fact in paragraph 6 are adopted in part by the
Recomended Order. As reflected by Joint Exhibit 1, M. Cof man had additiona
hospital visits.

3. The proposed findings of fact in paragraphs 8, 9, and 10 are rejected
as bei ng subordinate to the findi ngs nmade.

4. The proposed findings of fact in paragraph 11 are adopted in materi al
part by the Recommended Order or are subordinate to the findings nade.



COPI ES FURNI SHED:

Stanley M Danek, Esquire

Depart ment of Managenent Services
Di vi sion of Retirenent

Cedars Executive Center

2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Stuart B. Klein , Esquire
Klein & Klein, P.A

1551 Forum Pl ace, Suite 400B
West Pal m Beach, Fl orida 33445

A J. MMullian, IIl, Drector
Di vi sion of Retirenent

Cedars Executive Center
Building C

2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

WIlliamH. Lindner, Secretary
Depart ment of Managenent Services
Kni ght Buil di ng, Suite 307

Koger Executive Center

2737 Centerview Drive

Tal | ahassee, Florida 32399-0950

Sylvan Strickl and, Acting General Counse
Depart ment of Managenent Services

Kni ght Buil ding, Suite 309

Koger Executive Center

2737 Centerview Drive

Tal | ahassee, Florida 32399-0950

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least ten days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



STATE OF FLORI DA
DEPARTMENT OF MANAGEMENT SERVI CES
DI VI SI ON OF RETI REMENT

BEATRI CE COFMAN,
Petiti oner,
VS. DOR Case No. DMVSB-DR 92-14
DOAH Case No. 93-1507
DEPARTMENT OF MANAGEMENT SERVI CES,
DI VI S| ON OF RETI REMENT.

Respondent .

FI NAL CORDER

This matter cane up for hearing in Wst Pal mBeach, Florida, on Cctober 8,
1993, before Claude B. Arrington, a duly appointed Hearing O ficer of the
Division of Administrative Hearings. The Parties filed proposed findings of
fact and conclusions of law. The Parties are as foll ows:

For Petitioner:

Stuart B. Kl ein

Attorney at Law

1551 Forum Pl ace, Suite 400B
West Pal m Beach, Florida 33401

For Respondent:

Stanl ey M Danek

Di vi sion Attorney

Di vi sion of Retirenent

Cedars Executive Center

2639 North Monroe Street, Building C
Tal | ahassee, Florida 32399

A Recommended Order was issued on Decenber 29, 1993. A copy of the
Recomended Order is attached hereto, incorporated by reference and made a part
of this Final Order as an exhibit. No Exceptions to the Recommended Order were
filed by the Petitioner as pernmitted by |law. Under the Model Rules, a
petitioner may file exceptions to the recommended order within 20 days of the
i ssuance of the recommended order.

After deliberation of the record in this cause, the Reconmended Order and
the exhibits introduced at the hearing, the Division now enters its final order.
In reviewi ng the Reconmended Order and the exhibits, the Division has considered
all matters of record which have been reduced to witing and which are now



before the Division with the exception of Petitioner's Exceptions as stated
above. As of this time, the hearing conducted by the Hearing O ficer has not
been transcri bed. Therefore, the Division does not have the transcript of the
hearing before it in considering the Reconmended Order and ot her information.

Under Section 120.57(1)(b)9, Florida Statutes, the Division cannot reject
or nodify the Hearing Oficer's proposed findings of fact, unless the D vision
reviewed "the conmplete record”, including the transcript of the hearing.
Therefore, since the Petitioner has not provided a copy of the hearing
transcript to the Division, we cannot nodify the Reconmended Order.

THEREFORE, based on the above and foregoing, it is

ORDERED and DI RECTED that the request of Beatrice Cofrman to have option
sel ected by her husband changed from Option 1 to Option 3 so as to pernmit her to
obtain a continuing survivor's option and have her retirenment benefit
recal cul ated accordingly be and the sane is hereby DENIED. It is further

ORDERED and DI RECTED that the Petition of Beatrice Cof man be di sm ssed and
t he case cl osed.

NOTI CE OF RI GHT TO JUDI Cl AL REVI EW

A PARTY WHO | S ADVERSELY AFFECTED BY THI'S FI NAL ORDER | S ENTI TLED TO JuDi Cl AL
REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW PROCEEDI NGS ARE
GOVERNED BY TEE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH PROCEEDI NGS ARE
COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE AGENCY CLERK OF THE
DI VI SION OF RETI REMENT, AND A SECOND COPY, ACCOVPAN ED BY THE FI LI NG FEES
PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL, FIRST DI STRICT, OR WTH
THE DI STRI CT COURT OF APPEAL IN THE APPELLATE DI STRI CT WHERE THE PARTY RESI DES.
THE NOTI CE OF APPEAL MJUST BE FILED WTH N 30 DAYS OF RENDI TI ON OF THE ORDER TO
BE REVI EVEED.

DONE and ORDERED this 28th day of January, 1994, at Tall ahassee, Leon
County, Florida.

A J. MMillian, 111
State Retirenent Director
Di vi sion of Retirenent

FI LED WTH THE CLERK OF THE
Dl VI SI ON OF RETI REMENT, THE
31st DAY OF JANUARY, 1994.

Copi es furnished to:

Stuart B. Kl ein

Attorney at Law

1551 Forum Pl ace

Sui te 400B

West Pal m Beach, Florida 33401



G aude B. Arrington

Hearing Oficer

Di vision of Admi nistrative Hearings
1230 DeSot o Buil di ng

Tal | ahassee, Florida 32399

Cerk

Di vision of Adm nistrative Hearings
1230 DeSot o Buil di ng

Tal | ahassee, Florida 32399

Stanl ey M Danek

Di vi sion Attorney

Di vi sion of Retirenent
Cedars Executive Center
2639 North Mbonroe Street
Building C

Tal | ahassee, Florida 32399



